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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 1.  TIME:  9:00   CASE#: MSC18-01957 
CASE NAME: DEAN HABEGGER VS DR. HENRY KUN 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY DR. MINH NGUYEN, MING-TYH MAA M.D 
* TENTATIVE RULING: * 
 
The hearing has been continued to April 20, 2022 at 9:00 a.m. 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 2.  TIME:  9:00   CASE#: MSC19-02591 
CASE NAME: FONG VS LEUNG 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT JUDGMENT FILED BY 
STEVEN HO, ETHAN HE 
* TENTATIVE RULING: * 
 

Defendants Steven Ho and Ethan He (“defendants”) move to set aside their defaults 
pursuant to Code of Civil Procedure § 473 (b). The motion is granted. Defendants’ shall file the 
proposed answers, copies attached as Exhibits A and B to the Memorandum of Points and 
Authorities, within 10 days of the hearing. 

Background 

Plaintiff filed this case on December 13, 2019. An amended proof of service filed on 
September 23, 2021 indicates defendant Ho was personally served at 939 Clement Street, San 
Francisco on July 15th. An amended proof of service filed on September 23, 2021 indicates 
defendant He was served by substituted service on June 27th at 939 Clement Street, San 
Francisco. After defendants failed to appear, their defaults were entered on October 4, 2021. 

Both moving defendants appeared in pro per at a CMC on November 30, 2021, at which 
time the Court advised them they were in default and that they should move to have it set aside.  

Three months then passed before defendants filed this motion on February 25, 2022. 
Defendants’ proposed answers are attached. The motion is supported by a declaration from 
each of the moving defendants who both state they do not speak fluent English, and that they 
did not receive the complaint or other documents allegedly served.  

Defendant Ho does not dispute that the summons and complaint may have been served 
at the address noted on the proof, but no one gave him a copy and he did not find out about the 
lawsuit until told by a friend.  

Defendant He states he never personally received a copy of the summons and 
complaint, and while the summons and complaint may have been left with someone at 939 
Clement Street, this is not his place of business or residence.  

Plaintiff opposes the motion, arguing that defendants have not shown “mistake, 
inadvertence, surprise, and/or excusable neglect.” Plaintiff contends service was properly made. 

Discussion 

Code of Civil Procedure § 473 (b) states, in relevant part: 

The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken 
against him or her through his or her mistake, inadvertence, surprise, or excusable 
neglect. Application for this relief shall be accompanied by a copy of the answer or 
other pleading proposed to be filed therein, otherwise the application shall not be 
granted, and shall be made within a reasonable time, in no case exceeding six 
months, after the judgment, dismissal, order, or proceeding was taken. 

Code of Civil Procedure section 473 is a remedial statute to be “applied liberally” in favor 
of relief if the opposing party will not suffer prejudice. The law strongly favors trial and 
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disposition on the merits. “Unless inexcusable neglect is clear, the policy favoring trial on the 
merits prevails.” (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24, quoting Elston v. City 
of Turlock (1985) 38 Cal.3d 227, 235). Where the party in default moves promptly to seek relief, 
and the party opposing the motion will not suffer prejudice if relief is granted, “very slight 
evidence will be required to justify a court in setting aside the default.” (Murray & Murray v. 
Raissi Real Estate Development, LLC (2015) 233 Cal.App.4th 379, 385.) However, in order to 
qualify for discretionary relief, the moving party must submit affidavits or testimony 
demonstrating a reasonable cause for the default. (Id.) 

Both defendants here have submitted declarations under penalty of perjury which 
undermine proper service, thus rebutting the presumption of proper service arising from the 
declarations by process servers.  

To the extent the evidence is in conflict, it must be construed in light of the policy 
favoring trial on the merits. “Because the law favors disposing of cases on their merits, any 
doubts in applying section 473 must be resolved in favor of the party seeking relief from default.” 
(Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980, citations omitted.) 

Defendant He, who was not personally served, indicates any alleged substitute service 
was invalid because he does not live or work at the location where service occurred. Defendant 
Ho, who was allegedly personally served, indicates the process server’s declaration is incorrect 
and that he was not served as represented. While a worker at the stated address may have 
been served, Ho did not receive the documents. Lack of notice qualifies as mistake, 
inadvertence, surprise, or excusable neglect. 

The motion here was filed approximately four and a half months after their default was 
entered, well within the six month timeframe. Defendants are both immigrants and contend they 
do not speak fluent English. In light of this, three months following the CMC is not an 
unreasonable amount of time for defendants to locate an attorney, secure representation, and 
for the attorney to prepare the necessary answers, motion, and supporting papers. Plaintiff has 
not shown any prejudice will result from the case proceeding on the merits. Accordingly, the 
Court grants the motion.  

 

  

 3.  TIME:  9:00   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
HEARING ON MOTION TO/FOR STRIKE CROSS-COMPLAINT FILED BY JAMES 
KENNETH MENASCO, NIKII MENASCO 
* TENTATIVE RULING: * 
 

Before the Court is a motion by cross-defendants James Kenneth Menasco and Nikii Menasco 

to strike the cross-complaint. The motion to strike is filed concurrently with a general and special 

demurrer to the cross-complaint. For the reasons set forth, the Court rules as follows: (1) the 

motion to strike is denied; (2) the general demurrer is sustained, with leave to amend; and (3) 

the special demurrer for uncertainty is overruled. 
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Factual Background Pertinent to Motion to Strike and Demurrer 

Cross-Complainant Jeri Iancu in the capacity as Executor of the Estate of Jerry Kilarr 

("Executor") filed a cross-complaint with a single cause of action for breach of contract against 

cross-defendants James Kenneth Menasco and Nikii Menasco. The breach of contract claim 

arises out of a General Mutual Release and Settlement Agreement ("Settlement") dated 

September 19, 2018 by Jerry Kilarr and defendant Constance Kilarr and dated September 20, 

2018 by the Menascos. (Cross-Compl. ¶ 17 and Exh. G.) Under the Settlement, the Menascos 

and Jerry Kilarr agreed that Jerry Kilarr ("Kilarr," for purposes of this ruling) would purchase a 

timeshare interest in a property in South Lake Tahoe from the Menascos. A California 

Residential Purchase Agreement and Joint Escrow Instructions ("Initial Purchase Contract") 

dated September 20, 2018 was attached to the Settlement and executed by the Menascos and 

Kilarr, with an addendum to the Initial Purchase Contract dated September 21, 2018 also 

executed by the Menascos and Kilarr. (Cross-Compl. ¶ 17 and Exh. G.) The Menascos were 

advised that Kilarr was purchasing the property from them in connection with a 1031 tax-free 

exchange which had specific deadlines and conditions for completion in order for Kilarr to be 

able to obtain the benefits of the tax-free exchange. (Cross-Compl. ¶¶ 10, 11, 23 and Exh. A.) 

Executor alleges that when the Settlement and Initial Purchase Contract were signed, the 

Menascos had 13 weeks of "unused, unsold and unleased timeshare weeks" for 2018 and also 

for 2019. (Cross-Compl. ¶ 18.)  

Executor alleges that after a real estate agent from Century 21 became the parties' dual agent in 

the transaction, the parties entered into a new sale contract, replacing the Initial Purchase 

Contract with the Purchase & Sale Agreement and Initial Escrow Instructions ("Purchase & Sale 

Agreement") dated October 27, 2018. (Cross-Compl. ¶¶ 19, 20 and Exh. H.) The Purchase & 

Sale Agreement provides for escrow to close on December 7, 2018. (Cross-Compl. Exh. H ¶ 2.)  

The Purchase & Sale Agreement provides that the Menascos as sellers agree to sell to Kilarr 

the "Timeshare Interval," defined as the Timeshare Interval owner's "right to occupy a 

designated timeshare unit #2108 at the property for (13) weeks during each use year," and the 

"use year" for the Menascos' Timeshare Interval was 13 weeks every year (the "Timeshare"). 

(Cross-Compl. Exh. H [Purchase & Sale Agreement ¶¶ 1, 2.) Executor alleges "on or about 

January 30, 2018" Kilarr attempted to complete the purchase of the Timeshare. (Cross-Compl. ¶ 

24.) Cross-Complainant alleges Kilarr "performed all of the actions he was required to perform in 

order to close on his purchase of the Timeshare Property notwithstanding Cross-Defendants' 

wrongful leasing out of the timeshare units and retention of the rental proceeds." (Cross-Compl. 

¶ 24.) Executor further alleges that before escrow was scheduled to close, Kilarr discovered the 

Menascos had rented out the Timeshare for 2018 and 2019 and obtained the rental proceeds 

for the use of the Timeshare during those periods. (Cross-Compl. ¶ 21.)  

Executor alleges breaches of the Settlement and the Purchase & Sale Agreement based on (a) 

the Menascos' pre-closing rental of the Timeshare Interval for 2018 and 2019, (b) the Menascos' 

refusal to modify the Purchase & Sale Agreement to reduce the purchase price "to compensate 

Kilarr for the rental proceeds the Cross-Defendants retained for themselves in breach of the 

Settlement Agreement" based on the pre-closing rentals for 2018 and 2019  made by the 

Menascos, and (c) after Kilarr acquiesced in completing the sale despite the Menascos' alleged 
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breaches, because of his constraints and duress with his pending 1031 exchange, the 

Menascos' refusal to complete the sale of the Timeshare to Kilarr, and demanding a new 

addendum to the Purchase & Sale Agreement in February 2019 which would have increased 

the purchase price and granted Kilarr limited only credits to the purchase price. (Cross-Compl. 

¶¶ 21-27.)  

Motion to Strike 

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations of a pleading that are "irrelevant, false or improper matter" or 

may strike all or any portion of a pleading "not drawn . . . in conformity with the laws of this state, 

a court rule or order of court." (Code Civ. Proc. § 436(a) and (b).) Like a demurrer, the grounds 

for a motion to strike must appear on the face of the pleading or be based on a matter subject to 

judicial notice under Evidence Code §§ 452 and 453. (Code Civ. Proc. § 437(a) and (b).) "A 

motion to strike, like a demurrer, challenges the legal sufficiency of the complaint's allegations, 

which are assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 

[citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].) It is in the Court's 

discretion under Code of Civil Procedure § 436 whether to strike portions of a complaint or 

cross-complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 

242; Colden v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.)  

Analysis 

Cross-Defendants move to strike the Cross-Complaint in its entirety. First, they contend the 

Cross-Complaint fails to attach the last page of the "Purchase & Sale Agreement." Exhibit G to 

the Cross-Complaint includes "page 8 of 8" of the California Form Purchase Agreement followed 

by the one-page addendum; Exhibit H to the Cross-Complaint includes pages 1 through 4 of the 

Marriott Timeshare Sale Agreement, with the last page identified as page "4 of 4." The Cross-

Complaint on file with the Court contains complete copies of the documents referenced. The 

Cross-Complaint in the Court's file does contain at the end of the exhibits an additional page "1 

of 4" of Exhibit H after Exhibit J, but Exhibit H itself is complete. There is no basis to strike the 

Cross-Complaint on this ground. 

The other grounds raised in the Cross-Defendants' motion to strike are that the Cross-Complaint 

for various reasons fails to state a cause of action against them for breach of contract or is 

uncertain or ambiguous. These are also not proper grounds for a motion to strike but instead 

raise issues properly addressed in a general or special demurrer.  

Cross-Defendants seek to strike the entire pleading, not specific allegations of the Cross-

Complaint which is the basis for a motion to strike under Code of Civil Procedure § 436(a). 

(Ferraro v. Camarlinghi (2008) 161 Cal.App.4th 509, 528 ["The cited subdivision does not 

authorize attacks on entire causes of action, let alone entire pleadings. [Citation omitted.]. Its 

purpose is to authorize the excision of superfluous or abusive allegations."].) Cross-Defendants 

do not contend the entire Cross-Complaint should be stricken based on a procedural defect or 

defect in its form, which is the ground for a motion to strike under Code of Civil Procedure § 

436(b). (Id. ["While this language [in Code of Civil Procedure § 436(b)] might be broadly 
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construed to reach any deficiency in a pleading, including substantive ones, that is not its 

purpose or effect. Rather it authorizes the striking of a pleading due to improprieties in its form 

or in the procedures pursuant to which it was filed." (Italics in original.)]) (See also Bezaire v. 

Fidelity & Deposit Co. (1970) 12 Cal.App.3d 888, 891 ["A general demurrer, not a motion to 

strike, is the appropriate method of attacking the sufficiency of a pleading. [Citation omitted.]"]; 

Allerton v. King (1929) 96 Cal.App. 230, 233-234 ["A motion to strike out cannot be made to 

serve the purpose of a special demurrer. 'A motion to strike out is not the proper method of 

attacking a pleading which is merely insufficient to state a cause of action, or defense, or which 

is defective in form, where the objection may be reached upon demurrer.' [Citation omitted.]"].)  

Cross-Complainant in the Opposition has treated the arguments raised and authorities cited by 

Cross-Defendants in their motion to strike as the same grounds on which Cross-Defendants rely 

for their demurrer. The Court will address the merits of Cross-Defendants' challenges to the 

sufficiency of the Cross-Complaint to state a cause of action and its alleged uncertainty in the 

context of Cross-Defendants' general and special demurrers.  

Demurrer 

Legal Standards Applicable to Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 

123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP 

(2012) 208 Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor 

conclusions of law or fact."].) In determining whether the Cross-Complaint states a claim for 

relief, the Court gives "the complaint a reasonable interpretation, reading it as a whole and its 

parts in their context. [Citation omitted.]” (Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The 

Court also considers matters of which the Court can properly take judicial notice. (Carloss v. 

County of Alameda, supra, 242 Cal.App.4th at 123.) In determining whether the complaint states 

a cause of action, the Court evaluates "whether a cause of action has been stated under any 

legal theory. [Citation omitted.]" (Gomez v. Regents of University of California (2021) 63 

Cal.App.5th 386, 391.)  

As a general rule, demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry 

Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) As the Court in A.J. Fistes Corp. v. 

GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677 explained, " '[U]nder our liberal pleading 

rules, where the complaint contains substantive factual allegations sufficiently apprising 

defendant of the issues it is being asked to meet, a demurrer for uncertainty should be overruled 

or plaintiff given leave to amend.' [Citations omitted, emphasis added.]." (Id. at  695 [quoting 

Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].) 

Analysis 

Cross-Defendants challenge the single cause of action for breach of contract in the Cross-

Complaint as legally deficient on the following grounds: (a) the Settlement with the releases and 

the Civil Code § 1542 waiver precludes the breach of contract claim, even if the claim was 
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unknown to Kilarr when he entered into the Settlement; (b) Cross-Complainant fails to allege 

facts showing that the Purchase & Sale Agreement required the Menascos to refrain from 

renting the timeshare use slots for 2018 and 2019; and (c) Kilarr's failure to close escrow on 

December 7, 2018 as required by the Purchase & Sale Agreement without any allegations the 

closing date was extended bars the breach of contract claim because of Kilarr's failure of timely 

performance or tender of performance of payment of the purchase price.   

A. Releases and Civil Code § 1542 Waiver of Unknown Claims 

 

"Parties represented by counsel have even been allowed to waive the protection of Civil Code 

section 1542, thereby giving up the right to bring suit on unknown or unsuspected claims at the 

time the contract is executed. [Citations omitted.]" (Brisbane Lodging, L.P. v. Webcor 

Builders, Inc. (2013) 216 Cal.App.4th 1249, 1263 [emphasis added].)  

The Settlement provides in part that "in consideration of the promises, covenants, and 

agreements contained" in the Settlement, the parties agreed to a mutual release of claims "with 

respect to such business and transactions up to and including the effective date of this 

Agreement." (Cross-Compl. Exh. G [Settlement ¶ 3].) The Settlement then provides that "[i]n 

consideration of the covenants, agreements and releases," the parties agreed that they "shall 

execute and be bound" by the Initial Purchase Contract, an agreement that was subsequently 

replaced by the Purchase & Sale Agreement more than one month later. The waiver of unknown 

claims applies to all claims, including unknown or unsuspected claims, "which may exist as of 

the effective date of this Agreement." (Id. [Settlement ¶ 4].) 

By their terms, the Settlement and releases do not bring within their scope claims that did not 

exist when the Settlement was signed. Cross-Complainant alleges that the Menascos had the 

13 unused weeks of timeshare use for 2018 and 2019 when they entered into the Initial 

Purchase Contract on or about September 20, 2018, but that in mid-November 2018, Kilarr 

discovered they had rented or otherwise granted the use rights to third parties for 2018 and 

2019, which Executor alleges was one of the breaches of the Settlement and related sale 

contracts. (Cross-Compl. ¶¶ 18, 20-22.)  

A claim for breach of contract does not accrue until a breach occurs. (Ram's Gate Winery, LLC 

v. Roche (2015) 235 Cal.App.4th 1071, 1084; Church v. Jamison (2006) 143 Cal.App.4th 1568, 

1583.) A reasonable interpretation of the allegations of the Cross-Complaint is that the breach of 

the agreements based on the Menascos' disposition of the Timeshare use rights occurred after 

September 20, 2018 and had not occurred when the Settlement was executed. (See also Opp. 

p. 4, ll. 6-7 ["[I]f they stripped out the two years of time after entering into the settlement 

agreement with the Kilarr[s], they are not protected by the waiver of claims clause."].) 

B. Purchase & Sale Agreement Not Precluding Seller's Rental of Future Use 

Rights  

 

Without citation to any authority, Cross-Defendants argue that to state a cause of action for 

breach of the Purchase & Sale Agreement, Cross-Complainant must plead facts to show that 

the Menascos' renting of the use of the Timeshare for 2018 and 2019 was expressly prohibited 
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by a provision of the sale contract. The Court finds the Cross-Complaint alleges sufficient facts 

in this regard.  

California Business & Professions Code § 11212 defines the property interest and other relevant 

terms related to timeshares. It defines "Time-share property" as "one or more accommodations 

subject to the same time-share instrument, together with any other property or rights to property 

appurtenant to those accommodations." (Bus. & Prof. Code § 11212(aa).) The term "Time share 

interest" includes either a " 'time-share estate,' which is the right to occupy a time-share 

property, coupled with a freehold estate or an estate for years with a future interest in a time-

share property or a specified portion thereof," or a " 'time-share use,' which is the right to occupy 

a time-share property, which right is neither coupled with a freehold interest, nor coupled with an 

estate for years with a future interest, in a time-share property."  (Bus. & Prof. Code § 

11212(x)(1) and (2).) Finally, the term "Time-share period" is defined as "the period or periods of 

time when the purchaser of a time-share plan is afforded the opportunity to use the 

accommodations of a time-share plan." (Bus. & Prof. Code § 11212(y).)  

As reflected in the foregoing authorities and the Purchase & Sale Agreement, the essence of a 

timeshare is the right of the owner to use certain property for certain time periods. The 

Menascos contracted to sell Kilarr the "Timeshare Interval," defined in part in the Purchase & 

Sale Agreement as the right and ability of the owner to use of the Timeshare Interval for 13 

weeks annually. Accepting Cross-Complainant's allegations as true for purposes of demurrer, 

Cross-Complainant has alleged that as of the December 7, 2018 closing date, the Menascos 

could not convey to Kilarr the right to use or occupy the Timeshare for the balance of 2018 or at 

any time during 2019 because they had conveyed those use rights to third parties. (Cross-

Compl. 18, 20, 21.) These allegations are sufficient to support that the Menascos could not 

convey to Kilarr what they had agreed to sell Kilarr under the parties' contracts, including the 

Purchase & Sale Agreement.  

C. Sufficiency of Allegations Regarding Cross-Complainant's Performance 

 

One of the elements of a cause of action for breach of contract is "plaintiff's performance or 

excuse for nonperformance." (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 

In real estate purchase and sale contracts, the payment or tender of the purchase price by the 

buyer and transfer or tender of title to the property by the seller are generally treated as 

concurrent conditions. (Pittman v. Canham (1992) 2 Cal.App.4th 556, 559-560; Ninety-Nine 

Investments v. Overseas Courier Service (2003) 113 Cal.App.4th 1118, 1134-1135 ["The 

deposit into escrow of the deed and other pertinent instruments necessary to complete the 

transaction by the seller, and the deposit into escrow of the purchase price by the buyer are 

generally considered to be mutually dependent concurrent conditions, such that neither party is 

in default until one party performs or tenders performance. [Citations omitted.]"]; Galdjie v. 

Darwith (2003) 113 Cal.App.4th 1331, 1340 [delivery of deed and payment of purchase price 

are concurrent conditions in a real estate sale, and performance or tender by one party is 

necessary to put the other in default, citing 1 Witkin, Summary of Cal. Law (9th ed. 1987) 

Contracts § 737, p. 667].)  
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A buyer may condition his performance or tender of performance upon the performance of a 

concurrent condition by the other party. (Groobman v. Kirk (1958) 159 Cal.App.2d 117, 123 

[citing Civil Code §§ 1496 and 1498.) Further, though "time is of the essence" provisions in real 

estate sale contracts are generally strictly enforced, the general rule is subject to exception if 

"there has been a waiver or potential forfeiture. [Citations omitted, italics in original.]." (Galdjie v. 

Darwith, supra, 113 Cal.App.4th at 1340-1342 [affirming trial court's ruling that seller waived 

timely performance by the buyer where seller continued to work with the buyer after the 

scheduled closing date and did not reestablish time conditions by giving buyer notice sale must 

close by a new date certain].) 

Performance of the conditions of a contract may be alleged in a complaint generally. (See Code 

Civ.  Proc. § 457.) However, if the party relies on an excuse for nonperformance or a waiver of 

timely performance, facts supporting an excuse for failure to perform or a waiver of timely or full 

performance must be alleged. (In re Estate of Warner (1910) 158 Cal. 441, 445 ["While a 

sufficient excuse for non-performance will often confer upon a party the same rights that he 

would have had upon performance, the distinction between the two remains a substantial one. 

'The rule is fundamental,' said this court in Daley v. Russ, 86 Cal. 114, 'that the complaint must 

allege either performance or a valid excuse for non-performance. One is not the same as the 

other. And if the plaintiff did not perform the contract, but relies upon the consent of the 

defendants as an excuse, he must set forth the excuse in his complaint.' [Citations omitted.]"]; 

Nesson v. Northern Inyo County Local Hospital Dist. (2012) 204 Cal.App.4th 65, 87, overruled in 

part on other grounds in Park v. Board of Trustees of California State University (2017) 2 Cal.5th 

1057, 1070 ["In an action upon a contract, the plaintiff must allege and prove either performance 

or a valid excuse for nonperformance. [Citations omitted.]"]; Kennedy v. Reece (1964) 225 

Cal.App.2d 717, 726 ["If a pleader in a contract action depends upon performance by him, he 

should so allege, or if, in the absence of performance by him, he relies in whole or in part upon 

waiver, impossibility, impracticability or frustration, he should allege such facts in his pleading. 

[Citations omitted.]"].)  

The Initial Purchase Contract and Purchase & Sale Agreement both include provisions making 

time of the essence in performance of the contract. (Cross--Compl. Exh. G [Initial Purchase 

Contract ¶ 28], Exh. H [Purchase & Sale Agreement ¶ 3].) It is unclear whether Cross-

Complainant is relying on the Menascos' failure or inability to perform their obligation to transfer 

the Timeshare as a factual or legal basis for Kilarr's not being obligated to close the sale on 

December 7, 2018 or whether Cross-Complainant contends neither Kilarr nor the Menascos had 

placed the other in default by tender of performance in December 2018, because Cross-

Complainant instead argues in the Opposition that Kilarr and the Menascos had an 

"understanding" that the time for closing of the sale was extended by agreement from December 

7, 2018. (Opp. p. 4, ll. 26-28.) Cross-Complainant cites to Exhibit 1 to the Cross-Complaint, the 

February 6, 2019 proposal by the Menascos to modify the sale contract, as reflecting implicitly 

the agreement to extend the closing. (Opp. p. 4, ll. 26-28.)  

The Cross-Complaint, however, does not include factual allegations regarding such an 

understanding to extend the escrow closing to or after January 30, 2019, the date when Kilarr 

alleges he tendered his performance (Cross-Compl. ¶ 24), or regarding a waiver by the 
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Menascos of the Kilarr's performance on December 7, 2018 based on the parties' continued 

negotiations thereafter to try to close the sale. The fact the Menascos made a proposal on 

February 6, 2019 to modify the sale agreement, which was rejected by Kilarr, is not enough to 

allege the basis for Kilarr's performance or excuse for nonperformance of the Purchase & Sale 

Agreement, which is an essential element of the breach of contract claim and required under the 

foregoing authorities.  

The Court interprets the Opposition as indicating additional facts can be alleged to support this 

cause of action if leave to amend is granted. The Court therefore sustains the general 

demurrer, with leave to amend. 

Additional Argument by Cross-Complainant 

Cross-Complainant also argues that if the Court sustains the demurrer based on the breach of 

contract claim being barred by the releases in the Settlement, and if the Menascos actually 

rented the use of the Timeshare for 2018 and 2019 prior to entering into the Settlement, then 

Cross-Complainant should be given leave to amend to add a claim for fraudulent concealment. 

(Opp. p. 4, ll. 8-18.) The Court has not sustained the demurrer to the breach of contract cause of 

action based on the Settlement and releases barring the claim for the reasons stated: the 

allegations of the Cross-Complainant taken as true are that the Menascos had the full use rights 

for 2018 and 2019 when they entered into the Settlement and Initial Purchase Contract and 

rented the use rights after they entered into the Settlement. (Cross-Compl. ¶¶ 18, 20, 21; Opp. 

p. 4, ll. 6-7.) If Executor believes there are other claims against the Menascos arising out of the 

Settlement and sale contracts, whether for fraudulent concealment or otherwise, Cross-

Complainant may move for leave to amend to add such additional claims, but such relief is not 

appropriate in the context of this demurrer. 

Parties Cautioned Regarding Statutory in Person or Telephonic Meet and Confer 

Requirements 

It has come to the Court's attention that the parties have met and conferred by exchanging 

emails only, which does not satisfy the statutory meet and confer requirements under Code Civ. 

Proc. §§ 435.5(a) and 430.41(a), both of which require the meet and confer to be conducted 

telephonically or in person. While failure to properly meet and confer cannot be the basis for the 

Court's substantive ruling, in any future demurrers or motions to strike, the demurring or moving 

party who fails to comply with these requirements can expect the hearing on the demurrer or 

motion to be continued generally for approximately 30 days so that the party can demonstrate 

compliance with the statutes before the Court rules on the merits. 
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 4.  TIME:  9:00   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
HEARING ON DEMURRER TO CROSS COMPLAINT of IANCU FILED BY JAMES 
KENNETH MENASCO, NIKII MENASCO 
* TENTATIVE RULING: * 
 
Please see Line 3. 

  

 5.  TIME:  9:00   CASE#: MSC20-00735 
CASE NAME: ISLAND BREEZE SYSTEMS CA, L.L. 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY ONE 
GRO, INC, DANIEL ISAACSON, LAWRENCE SOUDER, PETER PERISIN, 
* TENTATIVE RULING: * 
 
Unopposed motion to quash service of process on defendant Lawrence Souder is granted. 

  

 6.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS A AND A SENIOR LIVING 
HEARING ON MOTION TO/FOR DEMURRER TO PLTF'S ANSWER TO CROSS 
COMPLAINT FILED BY BETTY BEATA DOMINICI 
* TENTATIVE RULING: * 
 
Continued to April 13, 2022, Dept. 21 at 9:00 a.m. The Court is in the process of switching to a 
new case management system, which has delayed the filing and processing of documents 
submitted to the Court. While the Court has received an unendorsed copy of Cross-
Complainant’s Reply Re: Demurrer and Motion to Strike, the document does not appear in the 
system and there is no copy of the Proof of Service. 
   

  

 7.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS A AND A SENIOR LIVING 
HEARING ON MOTION TO/FOR STRIKE PORTION OF ANSWER TO CROSS 
COMPLAINT FILED BY BETTY BEATA DOMINICI 
* TENTATIVE RULING: * 
 
 Continued to April 13, 2022, Dept. 21 at 9:00 a.m. 
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 8.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS A AND A SENIOR LIVING 
HEARING ON MOTION TO/FOR LEAVE TO FILE A SECOND AMENDED 
COMPLAINT FILED BY KYLE OURA 
* TENTATIVE RULING: * 
 
 Continued to April 13, 2022, Dept. 21 at 9:00 a.m. 

  

 9.  TIME:  9:00   CASE#: MSC21-02051 
CASE NAME: CONINENTE VS BRENNAN 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY CATHERINE BRENNAN, STEVE WAMPLER 
* TENTATIVE RULING: * 
 

 Continued to May 4, 2022 at 9 a.m. for the reasons stated below. 

This is a suit for damages for nonpayment of rent under a commercial lease.  The Lease 
attached to the Complaint states that the tenant is defendant Brennan & Wampler Financial 
Services (a business entity), but also states that the individuals who signed the Lease “will be 
personally and separately liable . . . as if they had individually entered into [the Lease.]”  
Plaintiff’s Proofs of Service state that all defendants were served on October 5, 2021.  The 
default of each defendant was entered on November 15, 2021. 
 

Defendants Catherine Brennan and Stephen Wampler now move to vacate entry of 
default against them.  They claim they misunderstood the packet of documents served on them, 
which included information about a Case Management Conference to be held on February 17, 
2022.  Defendant Wampler submits a declaration on behalf of both moving defendants.  The 
declaration states that the two of them believed they were not obligated to respond to the 
Complaint until the Case Management Conference. 

 
Code of Civil Procedure section 473 (b) provides that the court “may, upon any terms as 

may be just, relieve a party . . . from a . . . proceeding taken against him or her through his or 
her mistake, inadvertence, surprise, or excusable neglect. Application for this relief shall be 
accompanied by a copy of the answer or other pleading proposed to be filed therein, otherwise 
the application shall not be granted.” 

 
Motions for relief from entry of default under CCP § 473 (b) are to be liberally granted in 

furtherance of the policy of hearing claims on their merits.  (See Zamora v. Clayborn Contracting 
Group, Inc. (2002) 28 Cal.4th 249, 255-256.)   

 
Here, defendants’ claim for relief under section 473 (b) is not strong.  Defendants do not 

deny the papers served on them included a summons, which informed them that they were 
required to respond to the Complaint within 30 days of the date of service.  However, defendant 
Wampler did personally appear at the Case Management Conference on February 17, 2022.  
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That provides some support for his claim that he misunderstood the date he was required to 
respond and shows that he was not simply ignoring the lawsuit.  

 
However, defendants did not file their proposed Answer with their motion. It appears they 

intended to do so.  Mr. Wampler’s Declaration states that the proposed Answer is attached.  
(See Motion to Set Aside, p. 5.)  But the proposed Answer is not in fact attached to the 
Declaration in the court’s file. 

 
Therefore, the court continues this matter to May 4, 2022.  On or before April 18, 2002, 

Mr. Wampler shall file and serve an amended declaration that attaches the proposed Answer 
this time.   On or before April 25, 2022, plaintiff may file a further Opposition (not to exceed three 
pages) if plaintiff claims there is some defect in the filing and service of the proposed Answer.  If 
defendants file their proposed Answer, the court is inclined to grant their motion.  Either way, 
however, it will issue a further tentative ruling before the continued hearing on May 4, 2022. 
 

  

10.  TIME:  9:00   CASE#: MSN21-2267 
CASE NAME: JUNGHERR VS THE GOVERNING BOAR 
HEARING ON DEMURRER TO CIVIL PETITION of JUNGHERR FILED BY THE 
GOVERNING BOARD OF THE WEST CONTRA 
* TENTATIVE RULING: * 
 
Before the Court is Respondent the Governing Board of the West Contra Costa Unified School 

District (“Respondent” or the “District”)’s Demurrer. The Demurrer relates to Petitioner Anton 

Jungherr (“Petitioner” or “Jungherr”)’s writ of mandate requesting that he be restored to a full 

two-year term as a member of the District’s Measure R Citizens’ Bond Oversight Committee.  

Respondent demurs to Petitioner’s writ pursuant to Code of Civil Procedure (“CCP”) § 1089 on 

the grounds that quo warranto is the exclusive remedy available to Petitioner as the writ relates 

to a public office. 

For the following reasons, the Demurrer is sustained, with leave to amend to sue in quo 

warranto (with permission from the Attorney General). 

Legal Standard 

A petition for writ of mandate is subject to a demurrer. (CCP § 1089; see also Franceschi v. 
Franchise Tax Bd. (2016) 1 Cal.App.5th 247, 256.) On demurrer to a petition for writ of 
mandate, courts assume the truth of the properly pleaded factual allegations, facts that 
reasonably can be inferred from those expressly pleaded, and facts of which judicial notice can 
be taken. (Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081.) “It is not the ordinary 
function of a demurrer to test the truth of the plaintiff’s allegations or the accuracy with which he 
describes the defendant’s conduct. A demurrer tests only the legal sufficiency of the pleading.” 
(Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 213.) 

Brief Factual Background 

This writ arises out of Petitioner’s dismissal from a Citizens’ Bond Oversight Committee 
(“CBOC”). Petitioner alleges that the District established a CBOC in response to voters’ 
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approval of a Measure R school bond. Petitioner alleges that he was appointed to a position on 
that Committee pursuant to Board Resolution No. 83-1920. He further alleges that Education 
Code § 15278 requires the school district to assign a term of service “not less than two years” to 
each of the CBOC members. However, Petitioner contends that the District informed him he 
was no longer a CBOC member on or about March 30, 2021 (less than two years after his 
appointment). Petitioner seeks through his writ of mandate that Respondent restore him to his 
position as “a full two-year term as a member of the WCCUSD Measure R CBOC effective the 
date of compliance with this Court Order.”  

Analysis 

Respondent demurs primarily on the grounds that quo warranto is the exclusive remedy 
available to Petitioner.  

Quo warranto is a remedy “against any person who usurps, intrudes into, or unlawfully holds or 
exercises any public office, civil or military, or any franchise, or against any corporation, either 
de jure or de facto, which usurps, intrudes into, or unlawfully holds or exercises any franchise, 
within this state.” (CCP § 803; see also Citizens Utilities Co. v. Superior Court (1976) 56 Cal. 
App. 3d 399, 406; 8 Witkin, Cal. Procedure (5th ed. 2008) Extraordinary Writs, § 27, pp. 907-
914.) 

Code of Civil Procedure § 803, which implements the common law writ of quo warranto in 
California, authorizes the California Attorney General or a relator acting with that officer’s 
consent to seek the ouster of a person unlawfully holding office. In general, this procedure is the 
exclusive means to try the title of a person occupying a public office. (see Stout v. Democratic 
County Central Com. (1952) 40 Cal.2d 91, 93; Nicolopulos v. City of Lawndale (2001) 91 
Cal.App.4th 1221, 1225.)  

In opposition, Petitioner argues that quo warranto is not the exclusive remedy here, relying on 
the dictionary definition of public office and the portions of the Education Code which establish a 
Citizens’ Bond Oversight Committee.  

The common law definition of “public office” requires “ ‘ “a tenure of office ‘which is not transient, 
occasional or incidental,’ but is of such a nature that the office itself is an entity in which 
incumbents succeed one another” ’ ” by election or appointment. (People v. Rosale (2005) 129 
Cal.App.4th 81, 86.) Another criteria is “the delegation to the officer of some portion of the 
sovereign functions of government, either legislative, executive, or judicial.” (Spreckels v. 
Graham (1924) 194 Cal. 516, 530, quoting Coulter v. Pool (1921) 187 Cal. 181, 187.) 

The purpose of the citizens’ oversight committee is defined by the Education Code as “to inform 
the public concerning the expenditure of bond revenues” and requires that the committee 
“actively review and report on the proper expenditure of taxpayers’ money for school 
construction.” The Education Code further provides that the oversight committee is to “advise 
the public as to whether a school district or community college district is in compliance with the 
requirements of paragraph (3) of subdivision (b) of Section 1 of Article XIIIA of the California 
Constitution.” (Ed. Code § 15278.) Membership and term limits of the oversight committee are 
provided in Education Code § 15282 which states that “[t]he citizens’ oversight committee shall 
consist of at least seven members who shall serve for a minimum term of two years without 
compensation and for no more than three consecutive terms.” (Ed. Code § 15282.) 
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It is apparent that the membership of on the Citizens’ Bond Oversight Committee is not 
“transient, occasional, or incidental” as it is for a minimum term of two years. The CBOC serves 
a definite function and purpose as defined by the Education Code. It is clear that a board 
member “acts only on behalf of his principal, the public.” (See Coulter, supra, at p.187.) The 
Court also notes that the Petition on its face alleges that “WCCUSD staff removed Jungherr 
from the Measure R CBOC without authority.” (Petition at ¶ 26.) Petitioner has alleged an 
intrusion into public office within the meaning of CCP § 803. As a consequence, Petitioner’s 
remedy is in quo warranto.  

The California attorney general has an established procedure, embodied in regulations, for 
approving applications by private parties for leave to sue in quo warranto. (Cal. Code Regs. tit. 
11, §§ 1.) The Attorney General has the discretion to grant or deny an application to file a quo 
warranto action. In determining how to exercise this discretion, the Attorney General does not 
attempt to resolve the merits of the controversy. Rather, the Attorney General determines 
whether the application presents a substantial issue of fact or law requiring judicial resolution 
and whether granting the application serves the public interest. (Bakersfield Police Officers 
Association (2012) 95 Ops.Cal.Atty.Gen. 31, 32.) Should the Attorney General deny Petitioner 
leave to sue in quo warranto, petitioner would have remedy by mandamus against the Attorney 
General. (See Int’l Assn. of Fire Fighters v. City of Oakland (1985) 174 Cal.App.3d 687, 697-98.) 

The Demurrer is sustained with leave to amend. The Court grants Jungherr 120 days to petition 
the California Attorney General for leave to sue in quo warranto. 

 

 

ADD-ON 

 

11.  TIME:  9:00   CASE#: MSC19-00167 
CASE NAME: GIOTINIS VS TRAVELERS PROPERTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY TRAVELERS 
PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 

Defendant Travelers Property Casualty Company of America’s motion for summary 

judgment is granted.  

“The duty to defend is guided by several well-established principles. An insurer owes a 

broad duty to defend against claims that create a potential for indemnity under the insurance 

policy. [Citation.] An insurer must defend against a suit even ‘ “where the evidence suggests, but 

does not conclusively establish, that the loss is not covered.” ’ [Citation.]” (Hartford Casualty Ins. 

Co. v. Swift Distribution, Inc. (2014) 59 Cal.4th 277, 287.) 

“ ‘Determination of the duty to defend depends, in the first instance, on a comparison 

between the allegations of the complaint and the terms of the policy. [Citation.] But the duty also 

exists where extrinsic facts known to the insurer suggest that the claim may be covered.” 

…  ‘Moreover, that the precise causes of action pled by the third party complaint may fall outside 

policy coverage does not excuse the duty to defend where, under the facts alleged, reasonably 
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inferable, or otherwise known, the complaint could fairly be amended to state a covered liability.’ 

[Citation.] Thus, “[i]f any facts stated or fairly inferable in the complaint, or otherwise known or 

discovered by the insurer, suggest a claim potentially covered by the policy, the insurer's duty to 

defend arises and is not extinguished until the insurer negates all facts suggesting potential 

coverage.” (Id. at p. 655.) In general, doubt as to whether an insurer owes a duty to defend 

“must be resolved in favor of the insured.” [Citation.]” (Hartford Casualty Ins. Co. v. Swift 

Distribution, Inc. (2014) 59 Cal.4th 277, 287.)  

“[I]f any claims in a third party complaint against a person or entity protected by a 

commercial general liability (CGL) insurance policy are even potentially covered by the policy, 

the insurer must provide its insured with a defense to all the claims. [Citation.]” (Hartford 

Casualty Ins. Co. v. J.R. Marketing, L.L.C. (2015) 61 Cal.4th 988, 991.)  

Underlying Lawsuit  

Plaintiff Michael Giotinis sued Pathos Management Group for an unlawful detainer, 

which was later converted into a lawsuit for unpaid rent. (RJN 5: Alamanda Superior Court Case 

no. RG16-824747.) Pathos Management Group, Nicholas Eftimiou, Anna Eftimiou and John 

Eftimiou filed a cross-complaint against Michael Giotinis and Ernie Giotinis (among others) for 

breach of contract, intentional interference with contract relationship, abuse of process, 

conversion and fraud. (RJN 6.)  

Cross-Complainants sued the Giotinis for breach of contract based alleged breaches of 

the lease. (RJN 6: Cross-Comp. ¶¶12-16.)  Cross-complainants sued all cross-defendants for 

abuse of process based on obtaining a writ of eviction. (RJN 6: Cross-Comp. 24-30.) Cross-

Complainants also sued all cross-defendants for conversion by “changing the locks on the doors 

or otherwise blocking the access points such that Cross-Complainants could not have access to 

and operate their restaurant or obtain their personal effects.” (RJN 6: Cross-Comp. ¶32.)  

Policy Language  

Main Policy 

Under the main policy, Travelers agreed to pay for “those sums that the insured 

becomes legally obligated to pay as damages because of "bodily injury" or "property damage" to 

which this insurance applies.” (GC 00 01 10 01 p.1) The policy only covers "bodily injury" or 

"property damage" that is caused by an "occurrence". (Ibid.)  

13. “Occurrence” means an accident, including continuous or repeated exposure to 

substantially the same general harmful conditions. 

14. “Personal and advertising injury” means injury, including consequential “bodily 

injury”, arising out of one or more of the following offenses:  

a. False arrest, detention or imprisonment; 
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b. Malicious prosecution; 

c. The wrongful eviction from, wrongful entry into, or invasion of the right of private 

occupancy of a room, dwelling or premises that a person occupies, committed by or 

on behalf of its owner, landlord or lessor; 

d. Oral or written publication, in any manner, of material that slanders or libels a 

person or organization or disparages a person's or organization's goods, products or 

services; 

e. Oral or written publication, in any manner, of material that violates a person's right 

of privacy; 

f. The use of another's advertising idea in your "advertisement"; or 

g. Infringing upon another's copyright, trade dress or slogan in your "advertisement". 

17. “Property damage” means: 

a. Physical injury to tangible property, including all resulting loss of use of that 

property. All such loss of use shall be deemed to occur at the time of the physical 

injury that caused it; or  

b. Loss of use of tangible property that is not physically injured. All such loss of use 

shall be deemed to occur at the time of the "occurrence" that caused it. 

Amendment of Coverage B 

As noted by the Plaintiffs, the amendment to the policy provided in the moving papers is 

CG D4 71 02 09, however, that amendment was not included in the policy declarations. Instead, 

the appropriate policy is CG D4 71 01 015, which was not provided until the reply. (Boudman 

reply decl. ex. 6.) The relevant language of both documents is the same and was also discussed 

in Traveler’s March 2017 letter. (Ex. B.)  In arguing for and against this motion, Plaintiffs and 

Defendant discussed the correct language and both sides provided a thorough discussion of the 

legal issues. The Court exercises its discretion and will consider the language in document CG 

D4 71 01 015 despite the actual document not being provided until the reply.  

Using the language in CG D4 71 01 015, “Personal and advertising injury” means 

“personal injury” or “advertising injury”. Personal injury is defined to include the following: 

(2) Malicious prosecution; 

(3) The wrongful eviction from, wrongful entry into, or invasion of the right of private  

occupancy of a room, dwelling or premises that a person occupies by or on behalf of its 

owner, landlord or lessor, provided that the wrongful eviction, wrongful entry or invasion 

of the right of private occupancy is performed by or on behalf of the owner, landlord or 

lessor of that room, dwelling or premises; 
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(4) Oral or written publication, including publication by electronic means, of material that 

slanders or libels a person or organization or disparages a person's or organization's 

goods, products or services, provided that claim is made or the "suit" is brought by a 

person or organization that claims to have been slandered or libeled, or that claims to 

have had its goods, products or services disparaged;  

(Boudman reply decl. ex 6.)  

Potential Reasons for Coverage 

The parties disagree on whether Defendant owed a duty to defend Plaintiffs in the cross-

complaint. There are four potential theories that the duty to defend was triggered under the 

policy: conversion, wrongful eviction, slander and abuse of process. 

Conversion 

 “Conversion is an intentional tort. (Collin v. American Empire Ins. Co. [(1994)] 21 

Cal.App.4th [787,] 812.) ‘The act [constituting conversion] must be knowingly or intentionally 

done, but a wrongful intent is not necessary. [Citations.] Because the act must be knowingly 

done, “neither negligence, active or passive, nor a breach of contract, even though it result in 

injury to, or loss of, specific property, constitutes a conversion.” ’ [Citation.]” (Multani v. 

Knight (2018) 23 Cal.App.5th 837, 853-854.)  

“The basis of a conversion action ‘ “rests upon the unwarranted interference by 

defendant with the dominion over the property of the plaintiff from which injury to the latter 

results. Therefore, neither good nor bad faith, neither care nor negligence, neither knowledge 

nor ignorance, are the gist of the action.” [Citations.]’ [Citation.]” (Los Angeles Federal Credit 

Union v. Madatyan (2012) 209 Cal.App.4th 1383, 1387.)  

There are two potential reasons why the policy did not cover the conversion claim: there 

was no loss of use and there was no occurrence. As explained below, there was no occurrence 

here and therefore, no duty to defend.  

The policy defines occurrence as “an accident, including continuous or repeated 

exposure to substantially the same general harmful conditions.” “In the context of liability 

insurance, an accident is ‘ “an unexpected, unforeseen, or undesigned happening or 

consequence from either a known or an unknown cause.” ’ (Delgado v. Interinsurance 

Exchange of Automobile Club of Southern California (2009) 47 Cal.4th 302, 308.) In Collin v. 

American Empire Ins. Co. (1994) 21 Cal.App.4th 787 the court held that “conversion” was not an 

“accident” or “occurrence.” (Id. at 812-816.) Collin applies in this case.  

Plaintiffs argue that Collin does not apply here because Collin treated conversion as an 

intentional tort when it is in fact a strict liability tort. It is not clear that courts agree on whether 

conversion is an intentional tort or a strict liability tort. But in any event, the Court finds the 

decision in Collin controlling here. In addition, Plaintiffs have cited no California Appellate 
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authority that holds a claim for conversion constitutes an occurrence or accident under a liability 

policy with the same or similar language as this one. Instead, Plaintiffs rely on Conway v. 

Northfield Ins. Co. (N.D.Cal. 2019) 399 F. Supp. 3d 950, 962 where the Court found that 

allegations of negligent conduct were sufficient to trigger coverage. The Court does not find 

Conway persuasive.  

The Court finds that Defendant was not required to defend Plaintiffs due to the 

conversion claim.  

Wrongful Eviction  

The parties agree that the Cross-Complaint raised a wrongful eviction claim even though 

no claim included that title. The key issue here is whether that claim was brought by Pathos only 

or also brought by the individual Cross-Complainants.  

The main policy states “The wrongful eviction from, wrongful entry into, or invasion of the 

right of private occupancy of a room, dwelling or premises that a person occupies, committed by 

or on behalf of its owner, landlord or lessor”. The amendment includes the same basic 

language, “The wrongful eviction from, wrongful entry into, or invasion of the right of private 

occupancy of a room, dwelling or premises that a person occupies by or on behalf of its owner, 

landlord or lessor, provided that the wrongful eviction, wrongful entry or invasion of the right of 

private occupancy is performed by or on behalf of the owner, landlord or lessor of that room, 

dwelling or premises”.  

In Mirpad, LLC v. California Ins. Guarantee Assn. (2005) 132 Cal.App.4th 1058 the court 

considered nearly identical language and found that the use of “a person” in the policy meant 

the policy covered wrongful eviction claims by individual people, but not by a company. (Id. at 

1074.)  

Thus, in this case, if the wrongful eviction claim is brought only by the company, Pathos, 

then it is not covered under the policy. If, however, the wrongful eviction claim is brought by 

Pathos and the individuals then it would be covered.  

The Cross-Complaint does not specificy which claims were brought by the individual 

cross-complainants and which are brought by Pathos. The allegations make it clear, however, 

that Pathos had a lease with Plaintiffs and the individual Cross-Complainants were running the 

restaurant owned by Pathos. There is no allegation in the Cross-Complaint that allege or even 

suggest that the individuals claimed to be tenants. Thus, the wrongful eviction claim belonged to 

Pathos, and only Pathos. It was not a claim brought by the individuals.  

Plaintiffs’ reliance on Conway v. Northfield Ins. Co. (N.D.Cal. 2019) 399 F. Supp. 3d 950, 

955 is misplaced. There the “lease not only concerned the commercial space, but included use 

of a residential space on the second floor by [the business owner] and her family.” (Id. at 955.) 

In Conway, the court noted that the individual’s claims were intertwined with the restaurant’s 
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claims. (Id. at 964.) Conway is distinguishable. There the lease included both commercial and 

residential space, which would raise the potential that the individuals would sue for wrongful 

eviction based on the residential portion of the lease. In addition, this Court is not bound to 

follow a federal district court.  

The Court finds that Defendant was not required to defend Plaintiffs due to the wrongful 

eviction claim.  

Abuse of Process 

Malicious prosecution claims are covered under the policy. Plaintiffs argue that the 

abuse of process allegations in the Cross-Complaint must be read as a malicious prosecution 

claim.  

Plaintiffs rely on Lunsford v. American Guar. & Liab. Ins. Co. (9th Cir. 1994) 18 F.3d 653. 

There the court found that a counterclaim for abuse of process should be considered a claim for 

malicious prosecution under the relevant insurance policy as the term “malicious prosecution” 

was ambiguous and could be considered as including abuse of process claims. (Id. at 655-656.)  

Defendant relies on Travelers Property Casualty Co. of America v. KLA-Tencor 

Corp. (2020) 45 Cal.App.5th 156. There the court noted that “[t]he mere fact that ‘malicious 

prosecution’ was deemed ambiguous in Lunsford does not mean that it is ambiguous in this 

case. Our inquiry is whether it is objectively reasonable for an insured to understand ‘malicious 

prosecution’ to include Walker Process claims.” (Id. at 164.) The court distinguished Walker 

Process claims from malicious prosecution and abuse of process claims, “both of which are 

commonly understood to be premised on actions in legal proceedings”. (Id. at 165.) Thus, 

Defendant’s reliance on Travelers Property Casualty is not dispositive of this issue.   

The Court need not determine whether abuse of process claims are covered by the 

malicious prosecution clause in the policy. As Defendant points out, it withdrew its defense of 

the Cross-Complaint after the abuse of process claim had been dismissed. (Undisputed Facts 

17 and 20; RJN 8 and Bouman decl. ex. 3.)  “ ‘ “The defense duty is a continuing one, arising on 

tender of defense and lasting until the underlying lawsuit is concluded [citation], or until it has 

been shown that there is no potential for coverage. . . .” ’ [Citation.]” (Atlantic Mutual Ins. Co. v. 

J. Lamb, Inc. (2002) 100 Cal.App.4th 1017, 1033 (emphasis added.)  

Defendant did withdraw its defense until after the abuse of process claim was dismissed.  

Once the abuse of process claim was dismissed, Defendant did not have a duty to defend under 

the malicious prosecution clause in the policy.  

Slander  

Plaintiffs point out that the policy covered “oral or written publication, in any manner, of 

material that slanders or libels a person or organization or disparages a person’s or 
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organization’s good, products or service.” Plaintiff argues that while there was no claim for 

slander or disparagement in the Cross-Complaint, such a claim could have been included since 

Plaintiffs filed an unlawful detainer complaint and locked out the Cross-Complainants, which is 

essentially telling the world that they were deadbeats. Plaintiff argues that the possibility of a 

slander claim is enough to trigger coverage under the policy.  

“A liability insurer's duty to defend will arise when a suit against an insured potentially 

seeks damages within the coverage of the policy. [Citation.]” (Atlantic Mutual Ins. Co. v. J. 

Lamb, Inc. (2002) 100 Cal.App.4th 1017, 1032.) “The determination whether the insurer owes a 

duty to defend usually is made in the first instance by comparing the allegations of the complaint 

with the terms of the policy. Facts extrinsic to the complaint also give rise to a duty to defend 

when they reveal a possibility that the claim may be covered by the policy. [Citation.]” (Id. at 

1033.)  

“ ‘[T]hat the precise causes of action pled by the third party complaint may fall outside 

policy coverage does not excuse the duty to defend where, under the facts alleged, reasonably 

inferable, or otherwise known, the complaint could fairly be amended to state a covered liability.’ 

[Citation.] Thus, ‘[i]f any facts stated or fairly inferable in the complaint, or otherwise known or 

discovered by the insurer, suggest a claim potentially covered by the policy, the insurer's duty to 

defend arises and is not extinguished until the insurer negates all facts suggesting potential 

coverage.’ [Citation.]” (Hartford Casualty Ins. Co. v. Swift Distribution, Inc. (2014) 59 Cal.4th 

277, 287.) 

Here, Pathos and the Eftimious did not sue for slander, libel or defamation. The facts 

alleged in the Cross-Complaint do not include alleged slander, libel, defamation or allege that 

Plaintiffs made false statements about the Cross-Complainants. In addition, Plaintiffs provided 

no extrinsic evidence that shows Cross-Complainants intended to include a slander claim in 

their Cross-Complaint. Therefore, the Court finds that Defendant was not required to defend 

based on a potential claim for slander.  

Conclusion 

The Court finds that Defendant did not have a duty to defend the cross-complaint at the 

time it withdrew its defense. Therefore, none of Plaintiffs’ claims against Defendant can survive 

summary judgment and this motion is granted.   

The Court grants Defendant’s requests for judicial notice. 

 


